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August 24,2026

U.S. Department of the Interior
Director (630)

Bureau of Land Management

1849 C St. NW, Room 5646
Washington, DC 20240

Attention: RIN #1004-AF33
Submitted via www.regulations.gov

RE:  Royalty for Oil and Gas Lost From Onshore Federal and Indian Leases

Dear Director Pearce:

Western Energy Alliance (Alliance), the Independent Petroleum Association of America (IPAA),
Colorado Oil and Gas Association, Independent Petroleum Association of New Mexico, Montana
Petroleum Association, New Mexico Oil and Gas Association, North Dakota Petroleum Council,
Petroleum Association of Wyoming, Utah Petroleum Association, and West Slope Colorado Oil
and Gas Association, collectively the Trades, appreciate the opportunity to comment on the
Bureau of Land Management’s (BLM) proposal to modify its existing regulations pertaining to
royalties due on oil and natural gas lost on Federal and Indian leases.

The Trades represent member companies who are engaged in the environmentally responsible
development of oil and natural gas on BLM lands across the West. Our members will be directly
impacted by this rulemaking and have a substantial interest in ensuring it aligns with BLM’s
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statutory authority and achieves the appropriate balance between environmental protection
and energy development on federal lands. The Trades support the proposed updates, with
some edits suggested below, and urge BLM to expeditiously finalize the rule.

The Background section of the proposed rule summarizes the lengthy and complex path under
which BLM has, over the past decade-plus, attempted to issue a rulemaking governing royalties
for oil and gas lost on Federal or Indian leases as a replacement to BLM’s Notice to Lessees and
Operators 4A: Royalty or Compensation for Oil and Gas Lost (NTL-4A), which was issued in
January 1980. The Trades have been intimately involved in both the rulemaking processes and
the legal machinations that surround several attempts to replace NTL-4A, and we appreciate
the opportunity to comment on and support BLM’s current proposal.

In January 2023, Western Energy Alliance and IPAA submitted comments (2023 Trades Letter)
on BLM’s most recent draft rule, which was titled Waste Prevention, Production Subject to
Royalties, and Resource Conservation and ultimately finalized in April 2024 (the 2024 Rule). The
comments on the 2024 Rule summarized the historical and legal framework surrounding these
rulemakings, highlighted concerns with the January 2023 proposal, and provided numerous
attachments that fully detail the economic, scientific, and legal concerns the Alliance and IPAA
had regarding that proposal.

Rather than repeating those points of discussion herein, we attach our comments from January
2023 as an appendix to this letter. These comments instead provide feedback on the 2026
proposal, including support for numerous proposed changes, as well as suggested edits and
clarifications we recommend BLM make before finalizing this rulemaking. The comments below
proceed section-by-section through the proposed rule, although not all the sections necessitate
a response.

Section 3162.3-1, Drilling Applications and Plans
The Trades strongly support the proposal to remove the requirement to submit either a waste
minimization plan (WMP) or self-certification with an application for permit to drill (APD). The

2024 rule required WMPs for APD approvals that were overly burdensome and not required by
statute, included information that is not necessary for BLM to approve the APD, and in some
cases required disclosure of proprietary information that is unknown to the operator - see
pages 8 through 12 of the 2023 Trades Letter. In lieu of submitting this WMP, the operator
could self-certify that it will accurately report 100% of gas produced, with limited exceptions for
flaring, while placing a royalty obligation on any flaring under an APD issued after self-
certification.
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BLM'’s draft rule appropriately notes that WMP “requirements are very expensive, they are not
required by law, operators are already financially incentivized to capture as much gas as
possible because it benefits them financially to do so, and much of the pipeline capacity
constraints of the 2010s have been alleviated.” Companies will continue to operate in a manner
that allows them to capture all economically-recoverable gas while following applicable federal
and state laws and regulations regarding venting and flaring of gas. BLM is neither the federal
agency tasked with setting these standards, nor is it required by law to issue regulations
enforcing them as part of the APD approval process. BLM’s proposed removal of the WMP/self-
certification requirement is therefore prudent and in line with its statutory authority.

Section 3179.1, Purpose
As noted in the preamble to the proposed rule, BLM’s 2024 Rule outlined four purposes, of
which complying with the Federal Land Policy and Management Act’s (FLPMA) multiple use and

sustained yield mandate came last. The other three purposes “are primarily focused on the
prevention of waste from Federal and Indian oil and gas leases,” which is not a requirement
specifically tasked by Congress under FLPMA, the Mineral Leasing Act (MLA), the National
Environmental Policy Act (NEPA), or any other law governing BLM’s management of federal
lands.

Instead, the 2024 Rule’s purpose co-opted statutory authority that is delegated to the U.S.
Environmental Protection Agency and state regulatory bodies under the guise of “waste
prevention.” BLM’s proposed rule would update the Purpose section to more appropriately
focus on measurement and reporting of production on Federal and Indian leases. The Trades
support this updated Purpose section.

Section 3179.10, Definitions and Acronyms
As discussed further below, the Trades request that the definition of “Type 1 Equipment” and

“Type 2 equipment” in this section be expanded. Because these definitions are newly created in
this draft rule, and because they are important in determining when reporting is required and
when it is not, we ask BLM to clarify the definitions and list equipment by name (without
creating an exclusive list of Type 2 Equipment).

The Trades note that under this section, gas from Type 1 equipment would normally go to sales;
however, the definition of Type 2 Equipment does not list the obverse, i.e. that gas would not
go to sales. As drafted, the rest of the rule could be interpreted otherwise and therefore
require reporting on gas lost from numerous equipment types that this section does not
contemplate.
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The Trades discuss the importance of these definitions in our comments on Section 3179.41,
below, and request BLM update the definitions as follows, with changes in red:

Type 1 equipment means an engineered vent stack, flare, or combustor that-censists-of

designed for venting, flaring, or combustion of gas that would nermeatly actually go to
sales without compression or processing, that receives gas downstream of the
production separator and upstream of the gas FMP.

Type 2 equipment means all other equipment that would not actually go to sales without
compression or processing, including but not limited to crankcase vents, compressor rod

packing and other seals, incomplete combustion from engines, flares, or burners, water
tank emissions, dehydration unit vents, fugitive equipment leaks, and temporary
emissions associated with start-ups, shutdowns, and maintenance.

Section 3179.40, Reasonable precautions to prevent waste

The Trades express our strong support for removal of the section entitled “Reasonable
precautions to prevent waste.” Although the MLA does allow BLM to require reasonable
precautions, the 2024 Rule created a subjective system under which BLM could require specific
measures to prevent waste as conditions of approval for APDs that may or may not be
reasonable, with no standards under which to determine whether the requirement is
necessary, appropriate, and within BLM’s authority.

Section 3179.41, Determining When the Loss of Oil or Gas Is Avoidable or Unavoidable

The Trades support the proposed rule’s updated section on determining when oil or gas is
unavoidably lost. We specifically support the increase from 20k Mcf to 50k Mcf of vented,
flared, or combusted gas in § 3179.41(b)(2) and the increase from 24 to 48 hours for
completion well tests in § 3179.41(b)(3).

The Trades further ask BLM to clarify § 3179.41(b)(10), which holds that gas is unavoidably lost
in the case of “pipeline constraints.” We note that this subsection only applies if there is a
connected pipeline; however, the term “constraints” is not defined in the rule in a way that
gives guidance to operators on what qualifies under this subsection. Clarification of “pipeline
constraints” would be beneficial and remove legal and regulatory uncertainty going forward.

BLM should broaden this subsection to include situations when there is not a gas pipeline
available due to no fault of the operator. For instance, if there is a connected sales line but
there is insufficient capacity for gas takeaway, this should be considered unavoidably lost gas.
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Similarly, if a connected pipeline is shut down by the pipeline company, this is also out of the
control of the operator and should lead to vented and flared gas being considered unavoidably
lost.

For the final rule to be legally durable, it should reflect BLM's consideration of the economics of
gas capture, although that consideration belongs in the rulemaking record and in objective,
uniformly applicable criteria stated in the regulatory text rather than in case-by-case economic
adjudications.! Codifying objective criteria, together with the reasonable-steps requirement in §
3179.41(b) and the operator-negligence standard in § 3179.41(e), preserves the rule's
economic foundation while avoiding the outcome under NTL-4A, in which every sporadic,
unannounced constraint event required a lease-by-lease filing adjudicated months later on a
record built after the flaring occurred, leaving royalty exposure open on operators' books until
BLM finalizes each determination.

The Trades further recommend one addition to this list of operations and sources of
unavoidably lost gas:

(13) All Type 2 equipment gas sources including but not limited to crankcase

vents, compressor rod packing and other seals, incomplete combustion from
engines, flares, or burners, water tank emissions, dehydration unit vents, fugitive
equipment leaks, and temporary emissions associated with start-ups,
shutdowns, and maintenance.

As noted in our discussion of § 3179.10 above, it is important to clarify the list of
equipment from which gas cannot be defined as avoidably lost, while allowing for other
types of equipment to be included in this section in the future. If BLM does not include
these equipment types as sources of unavoidably lost gas, companies would be required
to report an order of magnitude more line items on its Oil and Gas Operations Report
(OGOR), when combined with the new Venting and Flaring Measurement Points section
discussed in more detail below.

Section 3179.50, Measurement of Qil-Well Gas Volume at Type 1 Equipment

The Trades appreciate the flexibility provided by giving companies the opportunity to choose
their estimation methodology for high pressure flares that are lower than the 1,050 Mcf/month
threshold in the current rule.

1The Mineral Leasing Act does not require an operator to render its operations uneconomical by capturing gas it
cannot market. Wyoming v. United States Department of the Interior, 493 F. Supp. 3d 1046, 1074 (D. Wyo. 2020).
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Similarly, the Trades recommend that BLM provide additional flexibility for measurement of
flares exceeding that 1,050 Mcf/month threshold by expanding the list of technologies that can
be used for those measurements. BLM should acknowledge in the preamble that BLM and EPA
both currently allow other measurement technologies beyond orifice and ultrasonic meters —
specifically, thermal mass meters. In the future, should new technologies arrive that are
equivalent or superior to those listed, it would be beneficial to have a more open definition of
accepted tools. We therefore recommend BLM make the following edits, in red, to the
proposed regulation:

(c) Type 1 equipment requiring measurement must use metering technologies in

accordance with APl MPMS 14.10. eithererificeplatesand-orifice-metertubes;

{3)}-Operators must evaluate the production facility to determine which type of
vent, flare, or combustion equipment is safe for the facility.

This modification would expand the measurement technology allowed to measure gas at Type
1 equipment to better align with industry standards. Flares are first and foremost part of the
safety system, which needs to be able to instantaneously release pressure. Prescribing an
orifice meter to be used in this service could restrict the flare’s ability to perform in an
emergency situation.
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Section 3179.51, Required reporting of vented, flared, or combusted gas volumes
While the Trades understand BLM’s intent to be good stewards of federal mineral resources by

providing “accountability for the full volume produced from a well, lease, unit PA, or CA,” we
believe this section and the following section, 3179.60, go too far in imposing reporting
requirements that are otherwise contrary to the general purpose of this proposed rule.

The 2024 Waste Prevention Final Rule required reporting on flared volumes, which take place
at a single point at designated facility locations per Section 3179.72. In contrast, the 2026
Proposed Rule would require per Section 3179.51 reporting on all vented, flared, and
combusted volumes — presumably only for Type 1 equipment, although that is unclear as
currently proposed. As currently written, it would have the unintended consequence of
requiring production accounting for potentially dozens of additional emission points (designed
primarily for exceptional pressure control such as pressure safety values) at thousands of
individual oil and gas facilities that process federal minerals.

Importantly, these “venting” and “combustion” locations (identified in the proposed rule as
“Venting or Flaring Measurement Points” or VFMPs) do not emit at quantities that would be
significant from a royalty-paying basis. In addition, because of the very low volumes,
intermittent nature, and inherent safety features of these types of equipment, measurement is
often impractical and volumes would need to be estimated, complicating the auditability of
OGOR reporting. The significant increased reporting burden on the OGOR for individual federal
leases is not recognized in the proposed rule.

As such, the Trades oppose the imposition of VFMPs. If BLM is unwilling to remove the
introduction of VFMPs from the proposed rule altogether, at a minimum the Trades request
that subsection (a) of this section be edited to read as follows, with edits in red:

The operator must report all vented, flared, or combusted volumes, measured or
estimated, and both avoidable and unavoidable losses from Type 1 equipment,
using all applicable ONRR reporting requirements.

At the very least, limiting reporting in this section to vented, flared, or combusted gas
from Type 1 equipment alone would narrow the new reporting requirements, which
would nevertheless still be substantial. As an example, one company estimates that
applying this section to Type 2 equipment would increase the amount of line item
entries submitted in OGOR for one existing facility would increase from 46 to 506, an
eleven-fold increase in reporting requirements. Additionally, this would likely create the
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need for a reconciliation with the Office of Natural Resources Revenue (ONRR). The
Trades assume this was not BLM’s intent, and ask BLM to clarify this in the final rule.

3179.60, Standards for Creating an Operator-Assigned Venting or Flaring Measurement Point
Number (VFMP)
The Trades oppose the introduction of this section into the proposed rule and believe it is

unnecessary to meet BLM’s measurement goals. It is unclear what BLM is attempting to achieve
by introducing numerous new measurement points, in light of the changes elsewhere in the
proposed rule that reduce or eliminate overly burdensome reporting requirements.

As drafted, this section would require operators to apply for VFMP numbers and report all
vented, flared, or combusted gas to ONRR, regardless of whether that gas is avoidably or
unavoidably lost. That requirement runs directly contrary to the spirit of this proposed rule,
which is intended to ease the regulatory burden while ensuring avoidably lost gas is accurately
reported.

The burden that would fall on the operator to submit a sundry notice for each VFMP and report
new line items in its OGOR reporting would be substantial. The Trades ask BLM to consider
removing this section in its entirety, as well as prior section 3179.51, or at the very list to
narrow the scope and clarify the intent of these sections.

Removed 2024 Rule Sections 3179.100, Leak Detection and Repair Program, 3179.101,
Repairing Leaks, and § 3179.102 Required Recordkeeping for Leak Detection and Repair

The Trades express our strong support for removing these sections. While our member
companies remain committed to using leak detection and repair (LDAR) under other applicable
laws and non-BLM federal and state agency requirements, the 2024 requirements for LDAR
exceeded BLM'’s statutory authority, which is limited to measuring the amount of gas produced.
The Trades appreciate that BLM is removing these duplicative and overly burdensome
requirements that do not help achieve BLM’s statutory mandates.

We further note that the existing deadline for compliance with these sections of the 2024 Rule
is December 10, 2026, and if BLM has not finalized this rulemaking by that date, the LDAR
requirements go into effect. Therefore, we respectfully request that if BLM is unable to finalize

this replacement rule by the December compliance deadline, it issue an additional suspension
of the compliance deadline to a later date.
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Conclusion

The Trades support BLM’s proposed rule for royalties for oil and gas lost on Federal and Indian

leases. We urge BLM to move forward with finalizing the rule expeditiously, after addressing

our suggested edits and minor concerns as expressed above. Thank you for your time and

consideration of these comments. Please do not hesitate to contact us if you have any

guestions or would like additional information.

Sincerely,

Melissa Simpson
President
Western Energy Alliance

‘} AN [[t.['l;%:;_‘.m.

Lynn Granger

President & CEO

Colorado Oil & Gas Association

Sonny Capece
Executive Director
Montana Petroleum Association

Ron Ness
President
North Dakota Petroleum Council

,: :s:;..r'.. -':-:. .:' J —

Rikki Hrenko-Browning
President

Utah Petroleum Association

i 2

Dan Naatz
Chief Operating Officer and Executive Vice President
Independent Petroleum Association of America

Jim Winchester

Executive Director
Independent Petroleum Association of New Mexico

Missi Currier

President & CEO
New Mexico Oil & Gas Association

Lily Simon
Director of Regulatory Affairs
Petroleum Association of Wyoming

Chelsie Miera
Executive Director
West Slope Colorado Oil & Gas Association
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Alliance/IPAA Comments, BLM Waste Prevention Rule
January 30, 2023

Page 3 of 31

I. Historical Context of Increased Venting and Flaring

The historical circumstances leading to increased flaring of associated gas on federal land, the concern
underlying BLM’s various proposed rules to prevent waste, provide important context for the proposal
at issue. Unanticipated technological advances and other developments associated with the shale
revolution beginning over a decade ago accelerated oil production in several U.S. shale plays faster than
producers and especially midstream operators anticipated. As a result, the industry significantly
underestimated the collective production volume, overwhelming existing midstream infrastructure, and
resulting in overcommitted gas gathering and processing systems. Consequently, operators were often
prevented from delivering their gas to the system, requiring them to flare the gas to continue their oil
production. The operators’ need to flare was sporadic, short-term and not ascertainable in advance. As
the shale revolution advanced, midstream infrastructure started to catch up, but still lags in production
facilities in some areas. As the major unconventional shale plays have matured, this situation has
significantly improved. Thus, as stated in the preamble to the Proposed Rule, federal and Indian gas
capture in the decade 2010-2020 averaged nearly 99%.

I"l. Legal Framework for BLM’s Authority, and Limitation, to Regulate Venting and Flaring

A. Mineral Leasing Act

The purpose of the Mineral Leasing Act of 1920, 30 U.S.C. § 189 (MLA) “is to promote the orderly
development of oil and gas deposits in publicly owned lands of the United States through private
enterprise,” Geosearch Inc. v. Andrus, 508 F. Supp. 839, 842 (D. Wyo. 1981) (citing Harvey v. Udall, 384
F.2d 883 (10th Cir. 1967)), and “to obtain for the public reasonable financial returns on assets belonging
to the public.” Mountain States Legal Found, v. Andrus, 499 F. Supp. 383, 392 (D. Wyo. 1980); see also
Arkla Expl. Co. v. Texas Oil & Gas Corp., 734 F.2d 347, 358 (8th Cir. 1984) (“broad purpose of the MLA
was to provide incentives to explore new, unproven oil and gas areas through noncompetitive leasing,
while assuring through competitive bidding adequate compensation to the government for leasing in
producing areas”).

The MLA requires lessees to act as “prudent operators,” to “exercise reasonable diligence, skill and care”
in the operation of a lease and take “all reasonable precautions to prevent waste of oil or gas developed
in the land...” 30 U.S.C. §§ 187, 225.

The MLA does not preclude all waste, but instead only “undue waste.” 30 U.S.C. § 187; Wyoming, 493 F.
Supp. 3d at 1072 (“The MLA incorporates the ‘prudent’ operator standard through the provisions
requiring lessees to exercise ‘reasonable diligence, skill, and care’ in the operation of the lease and
subjecting Federal leases to the condition that lessees will use ‘all reasonable precautions to prevent
waste of oil or gas developed on the land.””) (emphases in original).

B. Notice to Lessees-4A

Since 1978, BLM began regulation of venting, flaring, and royalty-free lost gas according to Notice to
Lessees and Operators of Onshore Federal and Indian Oil and Gas Leases: Royalty or Compensation for
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Oil and Gas Lost, 44 Fed. Reg. 76600 (Dec. 27, 1979), known as NTL-4A. NTL-4A’s definition of “avoidably
lost” relates back to the MLA’s prudent operator standard:

[V]enting or flaring of produced gas without the prior authorization, approval,
ratification or acceptance of the [authorized officer] and the loss of produced oil or gas
when the [authorized officer] determines that such loss occurred as a result of: (1)
negligence on the part of the lessee or operator, or (2) the failure of the lessee or
operator to take all reasonable measures to prevent and/or control the loss, or (3) the
failure of the lessee or operator to comply fully with the applicable lease terms and
regulations, appropriate provisions of the approved operating plan, or the prior written
orders of the [authorized officer], or (4) any combination of the foregoing.

NTL-4A Section II.A.

Importantly NTL-4A is a revision to NTL-4, which BLM issued in 1974, and which a court struck down
shortly thereafter as violating the MLA. NTL-4 required royalties on all gas produced, including gas that
was unavoidably lost or used for production purposes.? Shortly after its release, the U.S. District Court
for the District of Wyoming invalidated NTL-4, stating the policy “is manifestly contrary to the Mineral
Leasing Act . . . is plainly erroneous . . . [and] is arbitrary, capricious and an abuse of discretion.”
Marathon Oil Co. v. Andrus, 452 F. Supp. 548, 553 (D. Wyo. 1978). There, the court relied on the
legislative history of the MLA and amendments and the basis that “a royalty is to be paid on ‘value of
the production removed or sold from the lease’, plus the interpretation placed thereon by the Secretary
of the Interior for a long period of time holding that royalties are not to be collected on oil and gas that
was unavoidably lost or used in lease operations . . . .” Id. at 552-53. With this background, NTL-4A was
drafted to recognize that certain gas should not be subject to royalties.

Accordingly, whether the operator’s loss of flared gas is “avoidable” under NTL-4A turns on whether the
operator acted prudently under the totality of the circumstances, and whether it was economic for the
operator to have captured and marketed the gas lost or flared from its federal properties. Wyoming,
493 F. Supp. 3d at 1073; Rife Oil Properties, Inc., 131 IBLA 357, 373-77 (IBLA December 30, 1994). If
capturing and marketing the gas is uneconomic, then the gas is unavoidably lost. 43 C.F.R. § 3162.7-1(a)
(2013) (“[t]he operator shall put into marketable condition, if economically feasible, all oil, other
hydrocarbons, gas, and sulphur produced from the leased land”); Rife Qil Properties, Inc., 131 IBLA at
374 (describing “avoidably lost” as “whether it was economic to market the gas”); Ladd Petroleum Corp.,
107 IBLA 5, 8 (IBLA January 24, 1989) (rejecting a BLM determination that gas was avoidably lost for
“further consideration of whether it was uneconomic to capture that gas at that time...”). It is not
necessary for the lessee to make this uneconomic showing at the time it flared the gas. C.C.Co., 116 IBLA
384, 388 (IBLA November 8, 1990) (gas “might not properly be deemed to be *avoidably lost’ if the

2 The provision stated: “Gas production subject to royalty shall include (1) that gas (both dry and casing-head) which
is produced and sold either on a lease basis or that which is allocated to a lease under the terms of an approved
communitization or unitization agreement; (2) that gas which is vented or flared in well tests (drill-stem, completion,
or production) on a lease, communitized tract, or unitized area; and (3) that gas which is otherwise vented or flared
on a lease, communitized tract, or unitized area with the prior written authorization of the Area Oil and Gas
Supervisor (Supervisor).” See 87 Fed. Reg. 73594 (quoting NTL-4).
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lessee showed, even after the fact, that it was uneconomic to sell the flared gas as of the time that it
was flared”).

V. Specific Comments

The Trades provide the following specific comments to the Proposed Waste Prevention Rule, as well as
proposed recommendations for modification of the Proposed Rule. At bottom, and regardless of how
BLM decides to redefine terms within the rulemaking process, BLM lacks the authority to implement air-
quality based regulations. BLM’s requirements in the rulemaking should be focused on eliminating
wasted gas or lost gas due to negligent or imprudent operational practices where possible, and the
potential to economically capture natural gas.

A. BLM'’s Longstanding Definitions of Avoidable and Unavoidable Loss Incorporates the
Prudent Operator Standard and Recognizes an Important Economic Balance

As an initial matter, BLM’s existing definitions of avoidable and unavoidable loss are longstanding, well-
defined, and upheld in courts based on the relative ease of understanding whether the prudent
operator standard has been adhered to when an operator was not able to capture and market its gas.

BLM'’s long-standing definition of “waste of oil or gas” incorporates the prudent operator standard:

[A]ny act or failure to act by the operator that is not sanctioned by the authorized
officer as necessary for proper development and production and which results in: (1) A
reduction in the quantity or quality of oil and gas ultimately producible from a reservoir
under prudent and proper operations; or (2) avoidable surface loss of oil or gas.

43 C.F.R. §3160.0-5.

An important component of the meaning of waste of oil or gas is whether the loss was avoidably or
unavoidably lost. BLM’s long-standing definition of “avoidably lost” means:

(1) Gas that is vented or flared without the authorization or approval of the BLM; or (2)
Produced oil or gas that is lost when the BLM determines that such loss occurred as a
result of: (i) Negligence on the part of the operator; (ii) The failure of the operator to
take all reasonable measures to prevent or control the loss; or (iii) The failure of the
operator to comply fully with the applicable lease terms and regulations, appropriate
provisions of the approved operating plan, or prior written orders of the BLM.

43 C.FR. § 3179.4(a).

“Unavoidably lost” production, which has historically been royalty free because the loss is unavoidable,
means:

(1) Oil or gas that is lost because of line failures, equipment malfunctions, blowouts,
fires, or other similar circumstances, except where the BLM determines that the loss
was avoidable . . .; (2) Oil or gas that is lost from the following operations or sources,
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except where BLM determines that the loss was avoidable . . . : (i) Well drilling; (ii) Well
completion and related operations; (iii) Initial production tests, subject to the limitations
in §3179.101; (iv) Subsequent well tests, subject to the limitations in § 3179.102; (v)
Exploratory coalbed methane well dewatering; (vi) Emergencies, subject to the
limitations in § 3179.103; (vii) Normal gas vapor losses from a storage tank or other low
pressure production vessel, unless the BLM determines that recovery of the gas vapors
is warranted; (viii) Well venting in the course of downhole well maintenance and/or
liquids unloading performed in compliance with § 3179.104; or (ix) Facility and pipeline
maintenance, such as when an operator must blow-down and depressurize equipment
to perform maintenance or repairs; or (3) Produced gas that is flared or vented with
BLM authorization or approval.

43 C.F.R. § 3179.4(b).

Pursuant to longstanding IBLA and BLM interpretation and implementation, whether the operator’s loss
of flared gas is “avoidable” under NTL-4A turns on whether the operator acted prudently under the
totality of the circumstances, and whether it was economic for the operator to have captured and
marketed the gas flared from its properties. Similarly, in guidance for BLM’s application of NTL-4A, the
U.S. Geological Survey’s Conservation Division Manual (“CDM”) Part 644 states that the gas portion of a
lease should not burden the overall profitability of the lease to the extent that the lease is no longer a
reasonable investment. See CDM at § 644.5.3F. The CDM reiterates that the test for whether vented or
flared gas is avoidably lost is whether the cost of capturing and marketing the gas is economically
justified. Id. at 8 644.5.3E. Thus, under long-standing guidance it is BLM’s role to determine whether (1)
the operator acted reasonably and prudently, in which case the flared gas is “unavoidably lost” and not
subject to royalty, or (2) the operator negligently lost or wasted the gas, in which case the “avoidable
loss™ is subject to royalty. See 30 U.S.C. § 1756; NTL-4A.

The Trades are concerned that parts of the Proposed Rule’s provisions for determining when the loss of
gas is avoidable or unavoidable fail to consider lessee economics associated with the lost gas and
therefore, conflict with the MLA and longstanding BLM, IBLA, and judicial precedent. The proposed
approach expressly rejects lessee economics, as illustrated by the following statement: “However,
because the incentive to flare is strongest where the price of gas . . . is lowest with respect to the price
of oil, the BLM must be prepared for the possibility of egregious cases where the volume of flaring is
unacceptable even in the face of royalty payments.” 87 Fed. Reg. 73603. This is especially true in today’s
oil development and oil pricing where oil revenues are typically over 80% of the gross oil well revenues.
This statement underlies the Trades concerns that some aspects of the BLM'’s Proposed Rule define
waste improperly or are arbitrary and capricious and not supported by facts in the record or the
Regulatory Impact Analysis (RIA). Indeed, the multitude of guidance documents and case law
interpreting “unavoidably lost” demonstrates that BLM has reasonably considered the prudent operator
standard and economics when determining whether the loss of gas is avoidable or unavoidable. Said
another way, these two historical categories of losses hinge on prudent reasonable operations
(unavoidable) and negligence (avoidable). It is unclear now why BLM is attempting to modify these
considerations in the Proposed Rule.
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Recommendation: The Trades request BLM recognize the existing definitions of “waste,” “avoidably,”
and “unavoidably lost” as supported by the MLA, and refrain from complicating these definitions by
adding additional subcategories to what is otherwise recognized as unavoidable loss. BLM cannot
redefine terms within the rulemaking process by redefining and recreating a waste minimization
terminology and justification.

B. Proposed “Unreasonable and Undue Waste of Gas” is Inconsistent and Unsupported

Proposed Rule 43 C.F.R., Section 3179.3, Definitions: Unreasonable and undue waste of gas means a
frequent or ongoing loss of gas that could be avoided without causing an ultimately greater loss of
equivalent total energy than would occur if the loss of gas were to continue unabated.

The Trades request that BLM rescind the definition and use of the term “unreasonable and undue waste
of gas.” BLM’s use of this term within the Proposed Rule is inconsistent and arbitrary and will not
provide clear guidance. First, the Proposed Rule includes two alternative definitions for the proposed
new term “unreasonable and undue waste of gas.” Second, the Federal Register notice contains
conflicting information regarding which definition BLM intends to use. These definitions are significant
because BLM proposes to use this concept to justify discretionary determinations to either curtail
production or shut-in wells even if these losses are unavoidable.

Both definitions ignore and fail to incorporate lessee economics contrary to the MLA, NTL-4A, and
longstanding BLM, IBLA, and judicial precedent. Instead, BLM seeks to supplant the prudent operator
standard with requirements that may contravene a lessee’s economic interest. Moreover, the Proposed
Rule fails to provide a reasoned basis for its significant departure from BLM’s historic interpretation of
waste and the prudent operator standard.

In addition, the Proposed Rule conflicts with and does not explain how the new term, “unreasonable
and undue waste of gas” relates to the existing regulatory definition of waste.

One proposed alternative definition of “unreasonable and undue waste of gas” is “a frequent or ongoing
loss of gas that could be avoided without causing an ultimately greater loss of equivalent total energy
than would occur if the loss of gas were to continue unabated.” 87 Fed. Reg. 73616. This proposed
definition is vague. The Proposed Rule provides no framework, criteria, or explanation for how BLM will
make determinations using this definition to justify its contemplated discretionary actions under
proposed Section 3179.8 to either curtail production or shut-in wells. This definition is susceptible to
inconsistent interpretation, creates regulatory uncertainty, and contemplates a complex analysis and
administrative burden for field office personnel. It also abandons the long-standing reliance on
economic considerations to determine what is prudent, ignores the potential adverse impacts on
production that may result from temporarily shutting in a well to avoid short-term gas losses, and
improperly places undue weight on a new energy balance criterion without adequately explaining the
agency’s rationale for this policy change. See FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009).

The other proposed definition of “unreasonable and undue waste of gas” is “a frequent or ongoing loss
of substantial quantities of gas that could reasonably be avoided if the operator were to take prudent
steps to plan for and manage anticipated production of both oil and associated gas from its operation,
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including, where appropriate, coordination with other nearby operations.” 87 Fed. Reg. 73601. Here
again, this proposed definition ignores the MLA’s statutory purpose of ensuring a mutually profitable oil
and gas development. This proposed definition implicates speculative assumptions about future
development and economics that improperly limit a lessee’s ability to develop its property interest, i.e.,
the mineral lease.

The proposed new term is similar to a BLM term found in its land use planning regulations, the Federal
Land Policy and Management Act (FLPMA): “unnecessary or undue degradation.” 43 U.S.C. § 1732 (b).
As BLM is aware, the “unnecessary or undue degradation” standard is similarly vague and has been the
focus of litigation for decades. See, e.g., Bd. Of County Comm’rs of Rocky Mt. Wild v. BLM, 584 F. Supp.
3d 949, 978 (D. Colo. 2022) (citing cases explaining FLPMA’s obligation to prevent unnecessary and
undue degradation but recognizing there is no “procedural requirement that BLM identify a specific
threshold. . .”) (internal quotations and citation omitted). BLM should not create a new standard here
based on a vague and inconsistent definition of “unreasonable and undue waste of gas.”

Recommendation: The Trades request that BLM remove the proposed term “unreasonable and undue
waste of gas” from its final rule because it is inconsistent with the MLA, NTL-4A, BLM, IBLA, and judicial
precedent. The proposed term is also inconsistent with BLM’s existing definition of waste. Further, BLM
has not provided a reasoned basis for the need of this new term, which while “defined” remains vague.
Alternatively, should the BLM keep the term, the final definition should be revised to incorporate lessee
economics and economic feasibility.

C. Waste Minimization Plan Requirements Require Information that Operators Often Do
Not Have Access to, are Overly Burdensome and Vague

The Trades’ members are generally not opposed to waste minimization plans, as planning prior to
development can be a useful tool to ensure that development is a responsible use of the resource.
However, the Trades are concerned that the requirements in the Proposed Rule are overly broad and
vague and should be both clarified and reduced. Specifically, as discussed below, elements of the
information requested are overly burdensome, in some cases not available to operators, and ultimately
not relevant for BLM to ensure waste is minimized through adequate planning. A recommended set of
requirements is also listed below.

However, here, the Trades point to three main flaws within the Proposed Rule as outlined in the
proposed waste minimization requirements. First, the Proposed Rule would require operators to identify
current gas gathering pipeline capacities, locations, and throughputs, as well as projected future
capacities, locations, and throughputs. Except for in the relatively rare situations in which a single
company is developing and operating both the wells and the capture infrastructure, and there are no
external sources of gas, and no upset conditions, these pieces of information will be proprietary to the
midstream company and unknown to the well-developing operator. In requiring this information, BLM is
proposing that operators certify information they cannot validate, putting them at legal risk over
information that is outside their control. This is especially true for the request to provide gathering
capacity at a point months or years in advance when the well is completed and ready for first sales.
More importantly, this information is not necessary for BLM to approve a waste minimization plan.
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Second, the Proposed Rule would require information about the expected production of the well, total
flared volumes and other information that is entirely irrelevant for BLM in determining the
appropriateness of granting an application for permit to drill (APD). Third, the Proposed Rule has left too
many open-ended and undefined provisions that allow BLM to reject an APD if a waste minimization
plan is not “complete and adequate,” can condition an APD subject to additional gas capture and royalty
payment conditions or could defer an action on an APD. This creates the potential for abuse, given the
overly broad discretion for rejecting APDs on the basis of inadequacy, and creates regulatory uncertainty
for operators.

It is also important to realize that the “new approach” BLM has offered in the Proposed Rule has put
forth additional limits on certain “unavoidable” losses of oil well gas that will be royalty bearing and
retains royalties on all “avoidably” lost associated gas. Considering this treatment of all lost oil well gas,
it is not necessary for BLM to require information regarding gathering and processing capacity.

Recommendation: The Trades request that BLM remove the problematic sections mentioned above and
discussed further immediately below, and streamline the requirements such that an operator would
provide the BLM with a waste management plan that includes the following elements:

1. the anticipated completion date of the well;
2. the anticipated date of first production and first gas sales; and

3. acertification that the operator has contracted with or identified a midstream operator or gas
pipeline with sufficient capacity to handle the projected gas produced from the well on the date
of first production.

4. If an operator cannot make the certification as described above in (3), the waste management
plan could include a gas pipeline system location map that shows the field in which the well will
be located, the name and location of the intended gas processing plant that will be processing
the gas from the well, and the anticipated date that a pipeline connection can be made to
transport gas from the well to the processing plant.

Proposed Rule 43 C.F.R., Section 3162.3-1(j)
(2) A description of anticipated production, including...

(i) The expected oil and gas production rates and duration from the proposed well. If the
proposed well is on a multi-well pad, the plan must include the total expected production for all
wells being completed;

(iif) The expected production decline curve of both oil and gas from the proposed well” Drilling
Applications and Plans (87 Fed. Reg. at 73614)

Recommendation: The Trades request that subsections (ii) and (iii), which would require operators
to give estimated reserve information on all new wells, be removed. This is confidential business
information that would be subject to Exemption 4 of the Freedom of Information Act, which would
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require BLM to give certain protections to if it were furnished. Additionally, this information also raises
anti-trust concerns. More importantly, the Trades are concerned that BLM has not explained how this
information is necessary for approving an APD.

Proposed Rule 43 C.F.R., Section 3162.3-1(j)

“(4) Identification of a gas pipeline to which the operator plans to connect that has sufficient
capacity to accommodate the anticipated production of the proposed well(s), and information
on the pipeline, including, to the extent that the operator can obtain it, the following
information:

(i) Maximum current daily capacity of the pipeline;
(ii) Current throughput of the pipeline;

(iii) Anticipated daily capacity of the pipeline at the anticipated date of first gas sales from the
proposed well;

(iv) Anticipated throughput of the pipeline at the anticipated date of first gas sales from the
proposed well; and

(v) Any plans known to the operator for expansion of pipeline capacity for the area that
includes the proposed well”

Again, the Trades are concerned that the Proposed Rule would require upstream operators to provide
confidential business information that only midstream companies would hold and to which upstream
operators do not have access. Additionally, based on the information provided in explaining the basis of
the Proposed Waste Prevention Rule, BLM has not adequately explained how such capacity information
would be useful to BLM months—or more likely years—before a well is drilled and completed.

The idea implied by this section within the Proposed Rule is that BLM can figure out the available
capacity of every segment of every midstream gathering system at the exact time every future well is
drilled, which the Trades believe is wholly unrealistic. Operators do not have the rights to midstream
companies’ existing gathering capacity, future gathering system expansion plans, or the current wells
obligated through contract. Also, no single upstream entity knows all of the contracted operators’
development plans and even if it did, the information likely would not be useful as development plans
change frequently based on multiple internal and external factors.

Recommendation: The Trades recommend that BLM consider revising the Proposed Rule such that
operators applying to drill oil wells would provide BLM with the information listed above on page 9. The
Trades would even support BLM requiring an operator submit proof that it is in contract with a gas
processor where the well is not already committed to a processing contract. This information is similar
to existing New Mexico and North Dakota gas capture plans, which, importantly, also have gas capture
targets to control flaring.
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Proposed Rule 43 C.F.R., Section 31162.3-1(k)

“(k) Where the available information indicates that drilling an oil well could result in the
unreasonable and undue waste of Federal or Indian gas (as defined in § 3179.4), the BLM may
take one of the following actions:

(1) Approve the application subject to conditions for gas capture and/or royalty
payments on vented or flared gas; or

(2) Defer action on the permit in the interest of preventing waste. The BLM will notify the
applicant that its application, if approved, could result in unreasonable and undue waste
of Federal or Indian gas and specify any steps the applicant could take for the permit to
be issued. If the applicant does not address the potential for unreasonable and undue
waste to the BLM’s satisfaction within 2 years of the applicant’s receipt of the BLM’s
initial notice under this paragraph, the BLM may deny the permit.”

The Trades are concerned that while the underlying explanation of the Proposed Rule states that this
section would not apply to private or state mineral interests, there is no limitation on the BLM within
this Proposed Rule to only apply to fully-federal APD requests. As explained by Judge Skavdahl in the
Wyoming District Court’s 2020 opinion, BLM cannot delay or deny APDs for wells that include private or
state mineral interests in ways that subject private or state wells to federal requirements. Wyoming, 493
F. Supp. 3d at 1081-85. As BLM states in the Federal Register Notice:

As mentioned in Section III.D, proposed § 3179.2(b) responds to a question regarding
the BLM’s authority raised by the court that vacated the 2016 Waste Prevention Rule.
Specifically, that court stated that the MLA ‘does not provide broad authorization for
the BLM to impose comprehensive Federal regulations similar to those applicable to
operations on Federal lands on State or privately owned tracts or interests.” Rather, in
that court’s view, the BLM’s authority to regulate unit or CA operations on State and
private tracts under the MLA and the Federal Qil and Gas Royalty Management Act
(FOGRMA) is limited to rates of development and matters directly relevant to the BLM’s
proprietary interest in the Federal minerals.

Recommendation: The Trades are concerned that Section 31162.3-1(k)(2) as drafted will allow BLM the
ability to arbitrarily defer making any decision on a pending APD or deny an APD without clear guidance
on what information could be required to address potential for unreasonable and undue waste. While
the BLM may not be able to reasonably evaluate takeaway capacity as discussed above, the Trades
believe that their proposed recommendation for a waste management plan as described in Section IV.C
of our comments above should provide BLM with sufficient information to ease BLM’s concern related
to any potential for unreasonable or undue waste.

3 87 Fed. Reg. 73601, quoting Wyoming, 493 F. Supp. 3d at 1082.
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Proposed Rule 43 C.F.R. Part 3160, 87 Fed. Reg. 73601

The BLM currently has the discretion to offer, or not offer, parcels for lease based on
waste/conservation considerations, and the proposed waste minimization plans could provide
an efficient (though not exclusive) means of collecting additional information regarding the
location of adequate gas capture infrastructure that would be relevant for lease sale decisions.

Recommendation: The Trades are concerned that BLM is implying that it may withhold lease parcels in
the future if it is unable to obtain midstream plans for gathering systems based on the Proposed Rule’s
requirements for waste minimization plan contents. This is especially true when one considers that a
BLM lease is good for ten years and it often takes six or seven years for a lease to be evaluated for
development. The Trades believe this reasoning is beyond BLM’s authority and exceeds BLM’s discretion
under the Mineral Leasing Act with regard to its obligation to offer oil and gas parcels for lease on a
quarterly basis. Moreover, this proposal ignores the fact that leasing the parcels is the first step toward
creating demand for gas capture infrastructure to be built or expanded. Any decision by BLM not to
lease parcels in a particular geographic area can itself deter the expansion of gas capture infrastructure
to serve that area.

D. Control of Emissions from Oil Storage Vessels

Proposed Rule 43 C.F.R., section 3179.203, Qil storage vessels.

(@) The thief hatch on a storage vessel may be open only to the extent necessary to conduct
production and measurement operations. Upon discovery of a thief hatch that has been left
open and unattended, the BLM will impose an immediate assessment of $1,000 on the
operator.

(b) Beginning on [DATE 1 YEAR AFTER THE EFFECTIVE DATE OF THE FINAL RULE], all oil storage
vessels must be equipped with a vapor-recovery system or other mechanism that avoids the
intentional loss of natural gas from the vessel, unless the operator determines that
equipping the storage vessel with a vapor-recovery system or other appropriate mechanism
is technically or economically infeasible.

(c) Where an operator has not equipped a storage vessel with a vapor recovery system or other
appropriate mechanism under paragraph (b) of this section, the operator, using a Sundry
Notice, must submit an annual compositional analysis of production flowing to the storage
vessel.

(1) The compositional analysis must be based on pressurized samples taken
downstream of the last pressurized vessel and upstream of the last pressure
reduction (e.g., a valve) prior to the oil flowing into the storage vessel.

(2) [Omitted]

The oil storage vessel requirements proposed in Section 3179.203 should be clarified to avoid
inadvertently imposing these requirements on vessels storing produced water, condensate, or
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hydrocarbon liquids that do not have the potential for flashing vapors. This clarification is necessary
because the definition of “storage vessel” in Section 3179.3 is overly broad and inconsistent with the
rule’s stated purpose.

Section 3179.203 is intended to prevent the emissions of hydrocarbons from oil storage vessels, not
from vessels containing produced water. The intent of this rule is apparent from its caption, “Oil storage
vessels.” It is also apparent from the preamble, which explains that “light hydrocarbons dissolved in the
crude oil or condensate vaporize and . . . are often vented to the atmosphere.” To prevent this, “[ulnder
proposed § 3179.203(b), all oil storage vessels would be required to be equipped with a vapor-recovery
system or other mechanism...” 87 Fed. Reg. 73607. It is reasonable for Section 3179.203 to apply only to
crude oil storage vessels — not condensate, intermediate hydrocarbon liquids, or produced water tanks —
because these other storage vessels are not well suited for vapor-recovery units (VRUS). Produced water
storage vessels have lower hydrocarbon emissions and are unlikely to flash vapors. The experience of
dry gas well operators who have attempted to use VRUs on condensate storage tanks has been that
VRUs are ineffective in this application. Contrary to the rule’s purpose, it applies not just to oil storage
vessels but to any storage vessel. This term is defined more broadly to include vessels containing
produced water:

Storage vessel means a tank or other vessel that contains an
accumulation of crude oil, condensate, intermediate hydrocarbon
liquids, or produced water, and that is constructed primarily of non-
earthen materials (such as wood, concrete, steel, fiberglass, or plastic)
that provides structural support.

Section 3179.3.

This definition is taken directly from EPA’s emissions performance standards for the oil and natural gas
sector. See 40 C.F.R. 8 60.5430a. Incorporating this definition into Section 3179.203 may inadvertently
require annual compositional analysis on produced water, condensate, or intermediate hydrocarbon
liquid tanks.

Recommendation: The Trades recommend leaving the definition unchanged to maintain consistency
with EPA’s emissions performance standards and revising Section 3179.203 to clarify it applies only to
crude oil storage vessels. All instances of the term “storage vessel” in Section 3179.203 should instead
say “oil storage vessel.”

E. Pressurized Compositional Sampling

The requirement in Section 3179.203(c) for oil tanks without VRUs to conduct an annual compositional
sample for analysis is not reasonable. The purpose of the sampling is “to demonstrate that installing a
vapor-recovery system (or other similar mechanism) is, in fact, technically or economically infeasible.”
87 Fed. Reg. 73607. However, compositional sampling sheds very little light on that question. The main
factors in determining whether it is economic to install a VRU are the facility’s physical layout, including
whether the tank can be adequately sealed to contain vapors, access to reliable electricity, and access to
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a low-pressure pipeline to transport the recovered vapors. The composition or richness of the gas is hot
an important factor in determining the economics of a VRU.

Section 3179.203(c)(1) compounds the burden of compositional sampling by requiring operators to take
the sample under pressure downstream of the last pressurized vessel and upstream of the last pressure
reduction (e.g., a valve) before the storage vessel. Pressurized samples are challenging to collect from
many controlled tanks with high throughput. They are impossible to collect on uncontrolled tank
batteries with lower throughputs (less than 2 tpy). Pressurized samples also cannot be collected
immediately upstream of condensate or produced water storage vessels, especially condensate tanks in
dry gas plays, which is an additional reason to limit the applicability of Section 3179.203 to oil storage
vessels.

BLM estimates that site-by-site compositional sampling will cost approximately $500 per sample. 87 Fed.
Reg. 73607. This represents a minimum amount; the average is likely over $1,500 per sample due to the
remote nature of many of these locations and the increased cost of transportation. The requirement for
annual sampling at each oil storage tank imposes a high cumulative cost without generating useful
information.

Recommendation: The Trades recommend allowing operators to rely on the compositional data from a
representative sample taken one time from the same oil and gas producing formation from any
pressurized vessel. BLM can substantially reduce the cost and burden of the Proposed Rule without
compromising accuracy by allowing fieldwide sampling. This approach is used by multiple states and in
EPA software for tank vapor estimates with a high degree of accuracy which allows fieldwide sampling
for tank vapor estimates. A representative sample will provide sufficient information about fieldwide
hydrocarbon composition to support determinations about the feasibility and economics of VRU
installation. The variability between field-specific samples and individual samples are typically minute.
Even more so, the variability between samples taken in one year and those taken the next year is even
more minimal. Ultimately, the small potential differences between tank vapor results due to slightly
different sampled values has much less influence over the final estimate than many other factors and
will only in very rare cases be the difference between the practicality or lack thereof of a VRU. BLM
should not require the taking of or submission of annual samples for VRU feasibility.

Also, regardless of the sampling requirement in the final rule, BLM should not require sampling for oil
tanks with less than 15 BOPD throughput. This rate is similar to the 6 tons/year VOC limit in 0000
emissions limits for which oil storage vessels should have already been screened for VRU feasibility, and
well below the minimum gas flowrate at which it is feasible to operate a VRU.

F. Avoidably Lost Gas is Already Defined and Does Not Need the Proposed Default
Definition

As addressed at the start of this comment letter, the Trades believe that BLM should maintain the long-
standing definitions of “waste,” “avoidable,” and “unavoidable” losses. Courts have consistently upheld
BLM’s definition of unavoidably lost as “the venting or flaring of produced gas without the prior
authorization, approval, ratification or acceptance of the authorized officer and the loss of produced oil
or gas when the authorized officer determines that such loss occurred as a result of: (1) Negligence on
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the part of the operator; or (2) The failure of the operator to take all reasonable measures to prevent
and/or control the loss; or (3) The failure of the operator to comply fully with the applicable lease terms
and regulations, applicable orders and notices, or the written orders of the authorized officer; or (4) Any
combination of the foregoing.” E.g., Wyoming, 493 F. Supp. 3d at 1073 (quoting 43 C.F.R. 8 3160.0-5
(2015)). While the unavoidable examples in 3179.9 are helpful to reduce the Sundry request for many
flaring events, the list is not exhaustive and cannot be used exclusively to default to an avoidable
classification.

The Trades request BLM recognize this existing definition as supported by the MLA, and refrain from
complicating this definition by adding a default approach by calling all losses not listed in 3179.4 as
avoidable losses.

Proposed Rule 43 C.F.R. 3179.3, 87 Fed. Reg. 73602

The proposed rule would define “unreasonable and undue waste of gas” to mean a frequent or
ongoing loss of gas that could be avoided without causing an ultimately greater loss of
equivalent total energy than would occur if the loss of gas were to continue unabated. The
intent of this definition is to clarify that the goal of waste prevention is maximizing the overall
recovery of energy resources. To illustrate, the long-term flaring of associated gas from an oil
well would constitute “unreasonable and undue waste of gas” if the operator could avoid or
reduce the flaring by curtailing production in the near-term and producing an equal or greater
amount of total energy resources (considering both oil and gas production) from the well in the
long term.

Recommendation: The Trades believe that the BLM is actually addressing avoidably lost gas in this
statement, which should be determined by prudent operations where the operator has exercised
reasonable diligence as explained by the Wyoming court: “BLM’s oil and gas lease form and regulations .
.. formalize the historical concept that ‘waste’ is assessed in light of the operator’s diligence.” Wyoming,
493 F. Supp. 3d at 1073. The Trades do not believe that BLM should create a new term of “unreasonable
and undue waste of gas” when avoidably lost is already defined and established in BLM regulation and
precedent. We ask BLM to strike proposed Section 3179.3.

Proposed Rule 43 C.F.R., Section 3179.4 Determining when the loss of oil or gas is avoidable or
unavoidable.

(a) Lost oil is “unavoidably lost” if the operator has not been negligent; the operator has taken
prudent and reasonable steps to avoid waste; and the operator has complied fully with
applicable laws, lease terms, regulations, provisions of a previously approved operating plan,
and other written orders of the BLM.

(b) Lost gas is “unavoidably lost” if the operator has not been negligent; the operator has
taken prudent and reasonable steps to avoid waste; the operator has complied fully with
applicable laws, lease terms, regulations, provisions of a previously approved operating
plan, and other written orders of the BLM; and the gas is lost from the following
operations or sources:
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(2) Well completion and related operations, subject to the limitations in
§3179.102. ..

The MLA, NTL-4A, case law, and even the Inflation Reduction Act (IRA) state that unavoidable losses are
royalty free. We agree that gas can be unavoidably lost from well completion and related operations,
and these activities should be listed in Section 3179.4(b). However, we disagree with the proposed
Section 3179.102 limits on the volume of gas that may flared royalty-free.

Recommendation: The Trades recommend retaining Section 3179.4(b)(2) as drafted and revising
Section 3179.102 as described below.

Proposed Rule

(12) Pipeline capacity restraints, midstream processing failures, or other similar events
that prevent oil-well gas from being transported through the connected pipeline,
subject to the limitations in § 3179.8 . ...

Recommendation: Here, Proposed Rule Section 3179.8 allows up to 1,050 Mcf per month, per lease,
unit or CA to be flared royalty free because of pipeline capacity constraints, midstream processing
failures, or other similar events that prevent produced gas from being transported through the
connected pipeline. Again, the Trades agree that these activities should be listed in Section 3179.4(b)
but dispute that such quantity limitations are allowable under the MLA, case law, or the IRA as these
losses are outside the operators control and thus unavoidable. However, if BLM does finalize a rule with
such restrictions, the Trades request more realistic volume caps on royalty-free flaring, especially where
BLM is restricting based on a “lease, unit, or CA” instead of on a per well basis. The vague restriction on
a “lease, unit or CA” basis is arbitrary as it could mean one well or dozens of wells all within the same
gathering area. As discussed below, we recommend replacing the 1,050 Mcf monthly limit with an
allowance to flare up to 48 hours in response to midstream interruptions.

Proposed Rule

(14) Flaring of gas from a well that is not connected to a gas pipeline, to the extent that
such flaring was authorized by the BLM in the approval of the Application for Permit to
Drill.

Recommendation: The Trades are concerned that BLM will likely not approve APDs that include flaring
except for a very limited time for a rank wildcat without gas gathering or processing. The Trades request
that BLM broaden this exception to allow flaring where it is not reasonable or economic to expect a
gathering line in the area based on the wildcat nature of the well, but where BLM has approved the
APD. Also, it should be clear that in such situations operators should still be allowed to complete
fracture flowback cleanup to the limit in 3179.102.
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Proposed Rule

(c) Lost oil or gas that is not “unavoidably lost” as defined in paragraphs (a) and (b) of this
section is “avoidably lost.

Here, BLM is making the assumption that anything not included in the list of 14 unavoidable losses is
avoidable. The Trades again ask BLM to recognize that the standard for avoidable loss is based on
negligence, and this definition should be recognized and upheld.

The Trades are concerned that the Proposed Rule removes BLM’s discretion to consider the specific
circumstances surrounding the loss of gas when determining whether “waste” occurred. Notably,
current rule 43 C.F.R. § 3179.4(b)(3) allows BLM to authorize or approve venting or flaring case-by-case.
The Proposed Rule removes this discretion without explanation. The Proposed Rule unlawfully abandons
the fundamental economic principle of waste prevention by requiring a lessee to capture and market
gas even if doing so results in an economic loss to the lessee. Further, it removes BLM’s discretion to
consider on a case-by-case basis, the economic factors confronting the lessee. This removal of discretion
and abandonment of economic analysis for determining waste is entirely arbitrary.

As the Wyoming court stated, “pursuant to DOI's longstanding interpretation and implementation of its
MLA authority, whether a loss is deemed *avoidable’ (and therefore constitutes impermissible 